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In re: VASSILIOS LuULUS 
IN EXCLUSION PXOCEEDINGE 


APPEAL 


ON BEHALF OF APPLICANT: Jaci Wassgeren, usc. 
1707 “HH” Street, N.W. 
fashineton, 9.C. 20006 


ON BEHALF OF [&N SEXVICE: George Indelicato 


Appellate Trial Attorney 


GRAL ARGLDLNT: September 5, 1°76 


EXCLUDABLE: Section <l12(a)(.0), L1&N Act (5 U.S.C. 1182 
(a)(70)) - Immigrent - not in | 
possession oi valid imnigrant 
visa 


APPLICATION: Termination of proceedings 


a& 


The applicant is a 24-year-old alien, a native 
and citizen of Greece. iie last arrived in the United 
~CStes on August 1% or 1°, 1°76 at ! 10rs City. In- 
epection was deferred pursuant to section 235(b) of the 
Immigration and Nationality Act. A notice of hearing 
(Form 1-122) (Ex. 1) was delivered to the applicant by 
the trial attorney on August 24, 1976. An exclusion 
hearing was held on August 24, 1676. Subsecuent to 
that hearing, the immigration judge found the applicant 
excludable under section 212(a) (20) of the Act as an 
immigrant who was not in possession of a valid imai- 
grant visa. The applicant has appealed from that de- 
cision. The appeal will be dismissed. 
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On August 19, 1976, the + licant made a sworn 

statement to the Service (Ex. .. In his affidavit, 

the applicant stated that he was a native and citizen 
who wes “not in possession of any visa for 


Janmary of 1970 as a crewman; 
United States mtil May of 1976 


t renained 
: end that he then de- 
dicated. that he went to 


Rica deported him to the 

further stated that he arr 

@ Pan American —— without a vise; and that the cer~- 
rier desired that he proceed from the United States to 
Greece es an alien in transit without a visa. He in- 
dicated that he could not go to Greece beceuse his pass- 
port had expired; but that he wuld heave proceeded to 
Greece if he hed a valid trevel document. 


At hearing trial attorney end the applicant 
ted that the applicant last #« - 
Airport 


sti ted that the icant was born in 

1 15, 1952; that is a citizen of Greece; that 
neither of his parents wes ever citizens of the United 
States; that the applicant had never been admitted to 
the United States as @ permanent resident alien; and 
that at the time of his last arrival, the applicant did 
not present a visa, passport or travel document. Both 
parties further egreed t t the applicant was deported 
from Costa Rica to the United States; and that ap- 
plicant has no close family ties in the United States. 
The iomigration judge noted that, upon arrival in the 
United States, t _spplicant indicated that he had a 
$1,000 bank check out to his order. Upon the re- 
quest of the trial attorney and counsel for the li- 
cant, the immigration judge announced that he d not 
consider the — on contained in the notice of hearing 
(Ex. 1) to the effect that the applicant is likely to 
become a public charge. 
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Counsel contended at the hearing that the applicant 
was brought to the United States involuntarily by virtue 
of his deportation by the government of Costa Rica; and 
that the applicant is not now applying for admission to 
the United States. Ths imigration ogg, iy toa that 
counsel for the yt pores specifically lined to ap- 
ply for a waiver of entry documentation, visa and pass- 
port. Counsel further contends that an alien who is in- 
voluntarily brought to the United States should be re- 
leased from custody and be allowed to depart the United 
States voluntarily. At oral argument, counsel maintained 
that the applicant did not meke an entry into the United 
States; that the epplicant was not appl for admission 
ra the yc a ro he was a Ry ieoadtee 
tates involuntar ; thet an exclus proc 
is inappropriate. Aron submits that the licant 
must be given the Fg Baye ec og to depart the ted States 
volnetartiv. and if fails to do so, then it would be 
sppropriate for the government to commence deportation 
proceedings. 


Counsel contends that the applicant did not effect 
an entry into the United States within the meaning of 
section 101(a)(13) of the Act. An alien does not ef- 
fect an entry into the United States unless, while ‘ree 
from actual cr constructive restraint, he crosses ito 
the territorial limits of the United States and is in- 
spected and admitted by an immigration officer or actually or 
intentionally evades inspection at the nearest ee 


point, tter » Interim Decision 

(BIA 1973). 8 case epplicant's entry into 
the United States (upon bis arrival in New York City) 
was thwarted an inspection by an immigration of- 


ficer when the applicant was unsble to produce a valid 
unexpired immigrant visa. We find that the applicant 
was not adeitted, end, therefore, did not effect an 
“entry” into this country. 


In support of his centention that the licant 
must be given the opportunity to wolunterily Separt 
from the United States, counsel cites United States ex 


rel. Bradley v. king, 163 F.2d od gh: Sty od | ae 
§ i ted . on He mt 4. OV. set) id 164 F.2d 57 


L. ‘Peet 
rr. L947); ad United States e: 5 : ‘<iemp WV. 
z 178 F.2d 685 . 1949). In the Bradley 
case (4a eas corpus eeding), the court held that 


proc 
an alien seized by the United States Mevy in Greenland, 
brought to the United States against his will, and in- 
terned as an alien enemy for sechrity reasons could not 
be deported as an “immigrant” — at least, not before 
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be had been afforded an opportunity to depart volun- 
tarily. The theory of the Bradley decision is that 
an alien brought here by agents of the United States 
against his will is not an “immigrant” within the 
meaning of the immigration laws. In the : 
case, the facts related to an alien who was 8 
by the United States Acwy in Guatemala at the out- 
break of World War II, and brought to the United 
States against his will and interned for security 
reasons. The alien's internment was subsequent ty 
terminated, and he was given the opportunity to de- 
pert woluntarily but he did not do so. In a habeas 
corpus proceeding, the court held that the subsequent 
prasence of the alien in the United States was "voluntary 
and therefore he hed made an “entry” and was subject to 
—— as an immigrant. In case (also 
a corpus proc ), the facts ; to an 
alien who wes deported to Germany by Guatemalan su- 
thorities and placed on an airplane bound for the 
Goetemalan 


to Germeny. The alien, who applied for admuis to 
the United States, was detained and Preesaegers 4 = 


in deponceetee pesscemregs © & 
made an illegal entry. court epplied the rationale 
of the ease, and held that it made no difference 


such action is accomplished by a foreign romen. 
court 


—s deportation of the alien from Guatewala, 

f that action when they took steps against 
the al for his asserted cage entry in order to 
insure his return to Germany. deportation order 
was reversed, the writ was sustained, and the alien 
was released from the custody of the Service. 


The rationale thet has been consistently ressed 
by the courts is thet an elien whe is involun y 
brought te this country f 
is not considered to be an 
meaning of section 101(a)(15) of tue Act. See also 
Inited States ax rei INL We tkins, 164 F.2d 
“} as « zr. 38 * : ra hd ‘ bho 
be applicable not only to a situation in which agents 
of United States eigen, A ring an alien into the 
United States against his will, but also to a situa- 


tion in wb’ch United States authorities consent to 
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such an ect e fore t. See United 
ota ex rei. v. Wa > Supre. It Is ap- 
ngs 0 cases are predi- 
cated upan the direct participation of United States 
authorities in oo removal of an alien frou 
enother country to the ted States against his will 
or upon the consent of United States authorities to 
such action by the government of a f country. 
We find that the case at hand is factually distinguish- 
able from the above cited cases. Thé applicant was not 
brought to this country by agents of the United States 
oo his will. Further, United States authorities 
not expressly or impliedly consent to his deporta- 
tion to the United States by the goverment of Costa 
Rice. We therefore conclude that the cases cited by 
counsel are inapplicable to this case. 


Counsel's contention that Vassilios Loulos is 
not an applicant for admission is without merit. 

It is clearly implied in the licant's present 
and past conduct thet he is see admission to the 
ted States. We find that the applicant resided 

for more than six 


to 


weit i, gilincradlnage payee endl lhe Bhp” yee lgy 


unexpt. passport is curious since he also did not 
have proper decumentation to enter the United States. 


Section 214(b) of the Act provides emlinss gy 
elien shall be presumed to be en immigrent until 
establishes to the satisfaction of the Service, at 
the time of application for admission, that he is 
entitled to noniamigrant status. 


At the time of his inspection, the applicant 
did not present documentation which would entitle 
him to enter the ted States. We conclude that an 
exclusion proceeding was the proper forum in this case. 
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We further conclude that the ie failed to sus- 
tain his burden under section 214(b) of the Act. There- 
fore, he must be presumed to be an inmigrant end is ex- 
cludable under section 212(a)(20). Accordingly, the ap- 
peal will be dismissed. 


ORDER: The appeal is dismissed. 
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MATTER OF PATEL 
In Bond Proceedings 
A- 20284161 


Decided by Board May 7, 1976 


(1) Generally, an alien isnot and should not be detained or required to post 
bond except on a finding that he is a threat to the national security, or 
that he is a poor bail risk. 


(2) Where it appeared from the record that respondent was living with his 
wife and United States citizen child, had worked for the same employer for 
almost two years and had kept the Immigration and Naturalization Service 
informed of his address changes; and that respondent had never been arrested 
or convicted of any crime and had never been involved with narcotics or in- 
volved in any subversive or immoral activities, there was no reason to jus- 
tify holding respondent under even a minimal bond, and responcent was order- 
ed released from custody on his own recognizance. 


ON BEHALF OF RESPONDENT: Samuel D. Myers, Esquire 
Freedman, Freedman & Myers, Ltd. 
Suite 2812 
230 West Monroe Street 
Chicago, Illinois 60606 


The respondent appeals from the February 18, 1976 
decision of the immigration judge in which he granted 
a reduction in bond from the $1,000 set by the District 
Director to $500. The appeal will be sustained. 


The statute provides that, pending a determination 
of deportability, an alien may, upon warrant of the At- 
torney General, be arrested and taken into custody. 
Such alien may then, in the discretion of the Attorney 
General, be continued in custody, released under not 
less than $500 bond, or released on conditional parole. 
Section 242(a), Immigration and Nationality Act. The 
Attorney General's authdrity in this regard is dele- 
gated to certain designated officials by regulation. 

8 C.F.R, 242.2(a). 
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An alien generally is not and should not be detained 
or required to post bond except on a finding that he 
is a threat to the natior.al security, Carlson v. Landon, 
342 U.S. 524 (1952), or that he is a poor bail risk, 
Matter of Moise, 12 ISN Dec. 102 (BIA 1967); Matter of 
S-Y-L-, 9 ISN Dec. 575 (BIA 1962). 


It is not clear from the record why the respondent 
was arrested. The factors which the immigration judge 
considers to be adverse and which in his judgment mili- 
tate in favor of requiring a bond are that the respond- 
ent overstayed his student visa and that the visa peti- 
tion of which he is the beneficiary was denied because 
he lacked a labor certification. These factors bear 
little if anv relevance to the issue of whether or not 
the respondent is likely to appear for his deportation 
proceeding. Such a broad interpretation of what consti- 
tures an "adverse factor’ in this context could result 
in requiring a bond of almost every alien who is held 
in deportation proceedings. 


In the respondent's favor, it appears from the rec- 
ord that he has never been arrested or convicted of any 
crime, involved in any subversive or immoral activities, 


or involved with narcotics. He is living with his wife 
and United States citizen child, and has been working 
for the same employer for almost two years, the respond- 
ent has kept the Immigration and Naturalization Service 
informed of his address changes. With regard to the de- 
nial of a labor certification, he has filed a suit in 
federal court. 


It appears to us that no reasons have been given to 
justify holding the respondent under even a minimal 
bond. Consequ-n:ly, we shall sustain the appeal and 
enter the fol.owing order. 


ORDER: Tae appeal is sustained, and the respondent 
shall be re eased from custody on his own recognizance. 
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In a decision dated August 29, 1974, the imaigra- - 
tion judge found the respondent deportable on poth of - 
the above charses end granted him the privilege of de> = 
parting volumrariiy from the United States within 64 “~~ 
days in lieu o- The respondent has appealed 

will be dismissed. 
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remain in the United States until May 25, 1973. In 
February 1973, the respondent filed an application for 
adjustment of status under section 245 of the Immigra- 
tion and Nationality Act. On Jume 21, 1973, the Dis- 
trict Director denied that application and informed the 
respondent that he would be permitted to depart from 

the Umited States voluntarily on or before July 21, 1973 
without the institution of deportation proceedings. The 
respondent has not departed, 


The immigration judge concluded that the respondent 
was deportable under section 241(a)(9) of the Act for 
failure to comply with the conditions of his nonimmi- 
grant status because he submitted an application for 
adjustment of status. That conclusion was based on 
language in Matter of Gallares, Interim Decision 2177 
(BIA 1972), which indicates that a nonimmigrant who 
seeks adjustment of status under section 245 of the Act 
thereby ceases to maintain status as a lawful nonimni- 
grant. We believe that our language in Gallares con- 
cerning the effect of an application for adjustment of 
status upon the maintenance of valid nonimmigrant status 
was overly broad, 


As originally enacted, section 245(a) cf the 1952 
Act contained an express provision that: "Any alien 
who shall file an epplication for adjustment of his 
status under this section shall thereby terminate his 
nonimmigrant status," Act of June 27, 1952, ch. 477, 
§ 245, 66 Stat. 217.- The 1958 amendments to section 
245 eliminated this provision. Act of August 21, 1958, 
Pub. L. No. 85-700, § 1, 72 Stat. 699. Since the 
legislative history of the 1958 amendments indicates 
that Congress was well aware of the provision auto- 
matically terminating nonimmigrant status, we must 
assume that the deletion of thet provision was in- 
tentional, S. Rep. No. 2133, 85th Cong., 2d Sess.; 
1958 U.S. Code Cong. & Admin, News 3693, 3701. See 
also 2 C. Gordon & H. Rosenfield, Immigration Law and 
Procedure § 7.7(b) (1975). 


a 


w 
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Moreover, courts have held that a desire to remain 
in this country permanently in accordance with the 
law, should the opportunity to do so present itself, 
{is not necessarily inconsistent with lawful nonimmi- 
grant status. Brownell v. Carija, 254 F.2d 78, 30 
(D.C. Cir. 1957); Bong Youn Choy Ve Barber, 279 F.2d 
642, 646 (9 Cir. 1960). See slso Matter of H-R-, 

7 ISN Dec. 651 (B.C. 1958). 


To the extent that our language in Matter_of Gallares, 
supra, indicates that an application for adjustment of 
status automatically terminates lawful nonimmigrant 
status, that case is modified. We now hold that the 
filing of an application for adjustment of status is 
not necessarily inconsistent with the maintenance of 
lawful nonimmigrant status. 


Evidence introduced at the hearing indicates that 
the respondent has been enrolled in school full time 
since his arrival in 1970 (Exs. 6a, 6b, 6c, 7). The 

hat he intended to 

applied for per- 

manent residen was willing to re~ 
turn home when his 8 leted if ordered 
to do so (Tr. pp. 46-7 The respondent also stated 
that he had not engag employment, and 
chat he was supporting himself and port 
with funds from his family (Tr. p- 60). 
apparently based the out of status charge solely on the 
fact that the respondent applied for adjustment of 
status. We conclude that the Service has failed to es~ 
tablish by clear, convincing, and unequivocal evidence 
rhat the respondent is deportable under section 241(a) 
(9) of the Act for failure to comply with the conditions 
of his nonimmigrant status. 


Nevertheless, the record establishes that the re- 
t's authorized stay in the United States expired 
1973 (Ex. 3). The respondent received no 
extension of his authorized stay beyond that date 


Interim Decision #7349 


3 


(Ex. 3; Tr. p. 48). Consequently, the respondent's 
deportability under section 241({a)(2) of the Act as 

a nonimmigrant who remained in tne United States after 
the expiration of his authorized stay has been estab- 
lished by clear, convincing, and umequivocal evidence. 


Counsel contends that the respondent is not deport- 
able as an overstay because by charging him with being 
out of status the Service in effect precluded him from 
obtaining an extension of his stay as a nonimmigrant 
student. The answer to this contention is tnreefold: 
(1) there is no evidence in the record that the respond- 
ent ever applied for an extension of his stay as a non- 
immigrant student, (2) the Order to Show Cause charging 
the respondent with being out of status was not issued 
until after the expiration of the respondent's authorized 
stay, and (3) the decision whether or not to extend a 
nonimmigrant's authorized stay is within the sole dis- 
cretion of the District Director and is not reviewable 
by the immigration judge or by us. Matter of Halabi, 
Interim Decision 2322 (BIA 1974). 


Finally, counsel contends that the imnigration judge 
should have reinstated the respondent to student status, 
However, the immigration judge had no jurisdiction to 
reinstate the respondent's student status. Matter of 
Gallares, supra; see Matter of Halabi, supra; Matter 
of Sourbis, 11 I&N Dec. 335 (BIA 1965), 


The respondent is deportable as a nonimmigrant who 
remained beyond the authorized length of his stay. 
The appeal will be dismissed, 


ORDER: The appeal is dismissed, 


FURTHER ORDER: Pursuant to the immigration judge's 
order, the respondent is permitted to depart from the 
United States voluntarily within 64 days from the date 
or this order or any extension beyond that time as may 


the event 


the District Director; and in 
be de- 


be granted by 
the responcent shail 


ot failure so to depart, 


ported as provided in the immigration judge's order. 


